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IN THE COURT OF APPEALS FOR THE 

FOURTH DISTRICT OF TEXAS 
 

THE MAYAN AT SAN MARCOS RIVER, LLC 
 AND THE CITY OF MARTINDALE, TEXAS  

      Appellants 
 

V. 
  

CITY OF SAN MARCOS 
   Appellees 

 
From the 25th Judicial District Court, Guadalupe County, Texas 

Trial Court Cause No. 18-0985-CV-A, 
Honorable Jessica R. Crawford, presiding 

 
 

SETTLEMENT AGREEMENT 
 

 

THIS AGREEMENT is entered into by the parties identified herein for the purposes and under the terms and 

conditions set forth below, to be effective as indicated and to be binding on the parties hereto as follows: 

 
I. PARTIES AND RECITALS 

 
1) Parties: The parties to this Settlement Agreement and Full and Final Mutual Release (the 

"Agreement") are as follows: 

(a) THE MAYAN AT SAN MARCOS RIVER, LLC (hereafter “Mayan”), Plaintiff below and 

Appellant herein, its attorneys, agents, parents, subsidiaries, servants, employees, 

successors, assigns, legal representatives and all other persons, firms and corporations for 

whose conduct the persons or entities named in this definition may be liable in connection 

with the occurrence as set forth in Paragraph 2 below. 

(b) THE CITY OF MARTINDALE, TEXAS (hereafter “Martindale”), Intervener below and 

Appellant herein, its attorneys, agents, parents, subsidiaries, servants, employees, 

successors, assigns, legal representatives, elected officials, and all other persons, firms and 

corporations for whose conduct the persons or entities named in this definition may be 

liable in connection with the occurrence as set forth in Paragraph 2 below. 

(c) THE CITY OF SAN MARCOS, TEXAS (hereafter “City”), Defendant below and 
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Appellee herein, its attorneys, agents, parents, subsidiaries, servants, employees, 

successors, assigns, legal representatives, elected officials, and all other persons, firms and 

corporations for whose conduct the persons or entities named in this definition may be 

liable in connection with the occurrence as set forth in Paragraph 2 below. Mayan, 

Martindale, and City are referred to herein collectively as the “Parties”. 

2) Recitals: The Parties agree to the following facts and that the following recitals reflect the intent 

of the Parties as applied to this Agreement: 

(a) On June 14, 2007, Mayan’s predecessors in interest filed a completed application entitled 

“City of San Marcos Request for Out-of-City Utility Extension or Connection”, dated June 

13, 2007, with the City (hereafter the “Application”). The Application requested the City 

to serve +/-563.767 acres of property located in Hays and Guadalupe Counties which is 

identified by the metes and bounds description contained in the Application which is 

attached hereto as “Exhibit A” (hereafter the “Mayan Tract”) with sanitary sewer service. 

The Application was for an approval required by the laws of the City at the time it was 

filed for the development of +1,100 living unit equivalents (hereafter “LUEs”) of single-

family, multi-family, and commercial uses. The City accepted and approved the 

Application by passage and approval of Resolution No. 2008-33R, which occurred more 

than 90 days prior to the effective date of the City’s Ordinance 2008-16 (hereafter the 

“Annexation Ordinance”) which annexed the Mayan Tract. A copy of Resolution 2008-

33R is attached hereto as “Exhibit B”, and a copy of the Annexation Ordinance is attached 

hereto as “Exhibit C”. 

(b) Ordinance 2008-16, passed, approved and adopted by the City on April 19, 2008 annexed 

both the Mayan Tract and a 13.069-acre tract which connected the Mayan Tract to the then 

existing corporate limits of the City. The Annexation Ordinance also approved and adopted 

a service plan consistent with development and extension requirements to provide 

municipal services to the properties annexed by the Annexation Ordinance.   

(c) On April 18, 2018, the Mayan filed suit against the City under Cause Number 18-0958-

CV-A in the District Court of Guadalupe County, Texas challenging the validity of the 

Annexation Ordinance and asserting other claims as set forth in more detail below 

(hereafter the “Suit”). Martindale intervened in the Suit against the City, and together with 

Mayan have asserted certain claims against City arising out of a dispute concerning the 

annexation by City of the two (2) tracts, being a +/-563.199 acre tract and a +/- 13.069 acre 
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tract (collectively the “Annexed Property”), pursuant to City’s Annexation Ordinance.  

(d) Said claims made by Mayan and Martindale include, but are not limited to, the following: 

(i) Suit for Declaratory Relief to Determine Validity of Annexation; (ii) Suit for Permanent 

Injunction Preventing Enforcement of Annexation Ordinance; (iii) Suit for Declaratory 

Action to Determine Rights and Obligations Under the Service Plan; (iv) Violation of 

Mayan's Due Process Rights; (v) a request for a Writ of Mandamus to Enforce the Service 

Plan; (vi) that the City’s annexation violated various sections of chapter 43 of Texas Local 

Government Code (hereafter the “Code”); (vii) the City’s annexation was void as it 

annexed property within Martindale’s extraterritorial jurisdiction; and, (vii) other claims 

for declaratory judgements, injunctive relief, cost of court, and attorney’s fees (collectively 

the “Claims”). 

(e) The City has denied and continues to deny the validity of the Claims and denies liability 

for any Claims as set forth above and all Parties agree that settlement herein is not and 

shall not be construed as an admission of liability by any of the Parties to the suit herein.  

(f) All the parties to this Agreement wish to reach a full and final settlement on all matters 

and all causes of action arising out of the Claims. The Parties intend for this Agreement to 

be effective and binding upon satisfaction of the contingencies identified in Article III, 

Section 1, Subsection (a) through (b), below.  

II. TERMS OF SETTLEMENT 

All Parties hereto, for the consideration set forth in this Agreement, hereby agree to settle and 

compromise these Claims under the terms and conditions of this Agreement. Said Claims of the Parties 

are further set forth in the live and most current pleadings in CAUSE NO. 18-0958-CV-A styled The 

Mayan at San Marcos River, LLC, Plaintiff, and The City of Martindale, Intervenor, vs. The City of San 

Marcos, Defendant, pending in the 2nd 25th Judicial District Court of Guadalupe County, Texas; and, in 

the appeal pending in the Court of Appeals for the Fourth District of Texas under CAUSE NO. 04-19-

00018-CV (hereafter collectively referred to as the “Litigation”). The Parties agree that they have filed 

joint motions to abate the Litigation both in the Court of Appeals and in the District Court to allow the 

Parties to obtain the approvals and consents set forth is Article III, Section 1, Subsection (a) through 

(b), below, on which approvals and consents the effectiveness and binding nature of this Agreement is 

contingent. 
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1) Consideration and Settlement Terms:  

The Parties hereby agree to the following terms and conditions of settlement and acknowledge that each 

term and obligation set forth herein constitute consideration for the making of the mutual agreements 

between the Parties, to which they agree to be bound, as follows: 

(a) ANNEXATION: The Parties agree that City of San Marcos Ordinance 2008-16, passed, 

approved and adopted by the City and effective on April 19, 2008 is valid and binding on 

the Parties, and that no party to this Agreement shall challenge or contest the validity of 

said Annexation Ordinance after the effective date of this Agreement; 

(b) VESTED RIGHTS: The City agrees that the Mayan is entitled to, and has established 

entitlement to, the protection afforded to the development of the Mayan Tract pursuant to 

Section 245.002 of the Texas Local Government Code effective as of the date the 

Application was filed with the City on June 14, 2007 (hereafter “Vested Rights”). City 

agrees that it shall consider the approval, disapproval, or conditional approval of 

applications for any development permit(s) filed for any property within the Mayan Tract 

solely on the basis of any orders, regulations, ordinances, rules, expiration dates, or other 

properly adopted requirements in effect on June 14, 2007 (hereafter the “Vesting Date”). 

The City and Mayan agree the City was given fair notice upon the Vesting Date that the 

Mayan Tract would be developed into up to 1,100 LUEs of single-family, multi-family, 

retail, commercial, and light industrial (as limited below) uses. The City and Mayan 

expressly agree that no permit or application filed related to the development of any 

property within the Mayan Tract will be considered a dormant project under the provisions 

of section 245.005 of the Texas Local Government Code until after five years following 

the later of: (i) the effective date of this Agreement; or, (ii) the date on which the permit or 

application was filed. Further the City agrees that pursuant to section 245.002(d) of the 

Code the Mayan may unilaterally avail itself to the benefit of any change in the City’s 

development regulations that occurred after the Vesting Date without forfeiting its Vested 

Rights. The provisions of this sub-section shall apply to the Mayan and to any successors, 

grantees, or assigns that acquire an interest in any part of the Mayan Tract after the effective 

date of this Agreement.    

 

(c) ZONING & LAND USE: The City and Mayan agree that prior to the execution of this 

Agreement the Mayan has filed zoning applications with the City which request the City 
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to rezone portions of the Mayan Tract from their existing zoning of  Future Development 

District (hereafter “FD”) as defined by Section 4.1.2.3 of the Land Development Code of 

San Marcos, Texas (hereafter the “Development Code”) to Character District 3 (hereafter 

“CD-3”), Character District 4 (hereafter “CD-4”), Character District 5 (hereafter “CD-5”) 

and Light Industrial (hereafter “LI”), as said zoning districts are defined by said 

Development Code. The Mayan’s zoning applications were considered by the City Council 

under zoning case numbers ZC-20-17, ZC-20-18, ZC-20-19, and ZC-20-20 (hereafter 

collectively the “Mayan Zoning Cases”). The areas of the Mayan Tract to be rezoned, and 

the respective zoning that were requested on each area, under the Mayan Zoning Cases are 

identified on the map attached hereto as Exhibit “D”. The City and Mayan agree that the 

Mayan has submitted the metes and bounds description of each area to be rezoned, as well 

as each zoning category requested in each area, as part of the Mayan Zoning Cases. The 

City and Mayan agree that the City staff reviewed and made a recommendation to the 

Planning and Zoning Commission and City Council on the zoning applications submitted 

by Mayan.  The City and Mayan acknowledge that changing the zoning as contemplated 

by this section and as applied for in the applications for the Mayan Zoning Cases is a 

legislative function and that the City could not contractually agree to a predetermined 

outcome of said action; however, the City and Mayan also agree that the City’s City 

Council approved the changes in zoning as requested in the Mayan Zoning Cases (or if not 

as requested, as otherwise agreed to by the Mayan) by ordinances 2020-63, 2020-64, 2020-

65, and 2020-66, approved by the Council on first reading on September 1, 2020, and 

approved and finally adopted on second reading by the Council on September 15, 2020. In 

relation to Ordinance 2020-63, which rezoned the property identified therein from FD to 

LI, the Mayan agrees to the following as conditions precedent to the ordinance granting 

Light Industrial (LI) zoning becoming effective 

(i) The following uses, which would ordinarily be allowed in an LI zoning district 

pursuant to Section 5.1.1.2 of the Development Code, shall not be allowed to occur 

within the 30.35 acre tract or the 7.62 acre tract requested to be rezoned to LI as 

identified on Exhibit “D” (collectively the “LI Tracts”): 

1. Vehicle Repair (minor); 

2. Waste-Related Service;  

3. Self-Storage; and 

4. Bus or rail transit vehicle maintenance or storage facility; 

(ii) In addition to the uses prohibited subsection (i), above, the following uses shall 

also be prohibited within the said LI Tracts: 
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1. Acid manufacturing; 

2. Gas manufacturing; 

3. Vehicle wrecking yard; 

4. Junk yard, including storage, sorting, bailing or processing of rags; 

5. Manufacturing or storage of hazardous materials or explosives, except for fuels 

contained in vehicles; 

6. Manufacturing or storage of fertilizer; 

7. Manufacturing of carbon batteries; 

8. Manufacturing of paint, lacquer, oil, turpentine, varnish, enamel and similar 

products; 

9. Manufacturing of rubber, glucose, or dextrin; 

10. Manufacturing of paper or pulp; 

11. Manufacturing or distillation of tar; 

12. Monument or marble works; 

13. Oil compounding and barreling plant; 

14. Operation of a business that provides the services of disposal, storage, 

reduction or incineration of solid or hazardous waste (including garbage, 

refuse, trash, sewage, offal, dead animals); 

15. Extraction or refining of petroleum or its products; 

16. Distillation of bones; 

17. Smelting of iron, tin, zinc, copper or other ores; 

18. Fat rendering; 

19. Stockyards or slaughter of animals; and 

20. Cemeteries; 

(iii) The Mayan shall file deed restrictions on the LI Tracts (being the 30.35 acre and 

7.62 acre tracts of land identified in Exhibit “D”), which deed restrictions shall: 

a. be effective upon the LI Tracts zoned LI; 

b. run with the land and shall be applicable to the Mayan, its successors, and 

assigns; and 

c. prohibit the following uses on the LI Tracts: 

i. Vehicle Repair (minor); 

ii. Waste-Related Service;  

iii. Self-Storage;  

iv. Bus or rail transit vehicle maintenance or storage facility Acid 

manufacturing; 
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v. Gas manufacturing; 

vi. Vehicle wrecking yard; 

vii. Junk yard, including storage, sorting, bailing or processing of rags; 

viii. Manufacturing or storage of hazardous materials or explosives, except 

for fuels contained in vehicles; 

ix. Manufacturing or storage of fertilizer; 

x. Manufacturing of carbon batteries; 

xi. Manufacturing of paint, lacquer, oil, turpentine, varnish, enamel and 

similar products; 

xii. Manufacturing of rubber, glucose, or dextrin; 

xiii. Manufacturing of paper or pulp; 

xiv. Manufacturing or distillation of tar; 

xv. Monument or marble works; 

xvi. Oil compounding and barreling plant; 

xvii. Operation of a business that provides the services of disposal, storage, 

reduction or incineration of solid or hazardous waste (including 

garbage, refuse, trash, sewage, offal, dead animals); 

xviii. Extraction or refining of petroleum or its products; 

xix. Distillation of bones; 

xx. Smelting of iron, tin, zinc, copper or other ores; 

xxi. Fat rendering; 

xxii. Stockyards or slaughter of animals; 

xxiii. Cemeteries; 

(d) OTHER RESTRICTIONS: The City and Mayan agree that the following provisions 

regarding other restrictions on the Mayan Tract shall apply to and be binding on the City 

and Mayan: 

(i) The Mayan shall file deed restrictions on the overall Mayan Tract, which deed 

restrictions shall: 

1. be effective upon the establishment of a PID (as defined below) over the Mayan 

Tract; 

2. require a minimum buffer of 35’ will be maintained between the property line of 

the  FM 110 right-of-way located on the Mayan Tract (the “FM 110 Property 

Line”) and the property line of any residential lots platted adjacent to the FM 110 

Property Line (the “35’ Buffer”), which 35’ Buffer shall only be used for the 

preservation of open space, the placement of signage,  a pedestrian or multi-use 
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path, and masonry walls (collectively the “Buffer Improvements”) to be 

constructed by the PID (as defined below); 

3. Prohibit any development within the Mayan Tract from being marketed, 

advertised, or named using the word “Mayan” or any other word related to or 

describing any ethnic group, the use of which for such purposes  may be reasonably 

considered objectional or offensive to members of such ethnic group (this 

provision of the deed restrictions shall be effective upon recording and shall not be 

contingent on creation of the PID); 

(ii) The provisions of subsections A through C of Section 7.1.4.1 of the Development Code 

shall not apply to residential developments within the Mayan Tract. This subsection 

shall constitute a variance to said section for single family homes built within the 

Mayan Tract. 

(e) FORMATION OF PUBLIC IMPROVEMENT DISTRICT: The term “PID” as used in 

this Agreement shall mean a Public Improvement District created by the City as authorized 

by Chapter 372 Tex. Loc. Gov’t. Code pursuant to a petition requesting such creation filed 

with the City by the Mayan and other landowners (the “Petitioners”) on September 1, 2020 

and amended by the Petitioners on September 22, 2020. The term “Regional Sewer 

Improvements” as used in this Agreement shall mean a regional lift station built on the 

Mayan Tract together with associated sewer mains, sewer forced mains, 3-phase electrical 

infrastructure, and related improvements which shall be constructed to provide sanitary 

sewer service to the Mayan Tract (and surrounding areas) as depicted in the plans and maps 

attached hereto and made a part hereof as Exhibits “E”. The term “Regional Sewer 

Improvements” shall not include the sewer collection system to individual lots within the 

Mayan Tract, but shall include major sewer gravity trunk lines, force mains, and other 

improvements and costs identified in Exhibit “E”.  As partial consideration for this 

Agreement, and to assist with funding construction of the Regional Sewer Improvements, 

the City agrees that it shall create a Public Improvement District pursuant to Chapter 372 

of the Texas Local Government Code pursuant to the petition to create the “Staples Road 

Public Improvement District”, as amended, a copy of which petition and amendment are 

attached hereto as Exhibit “F-1” and ”F-2”, over the area identified in said petition (the 

“PID Area”) which area shall be served by the Regional Sewer Improvements (the “Served 

Area”). The City expressly agrees that it shall  create and establish the PID to issue bonds 

or certificates of obligations (to be paid back by the PID’s assessments) to fund the 
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construction of the Regional Sewer Improvements and Buffer Improvement (as defined in 

the Petition) and Buffer Improvements to be constructed by the PID. The City and Mayan 

agree that the PID shall not request the City to approve the issuance of more than lesser of: 

(1) 125% of the sum of the Regional Sewer Improvements as identified on page 3 of Exhibit 

“E” and the cost of the estimated cost of the Buffer Improvements (the “Bonded PID 

Improvements”); or (2) $30,000,000.00, whichever is less.  The City and Mayan further 

agree that the debt service for any debt issued to fund the Bonded PID Improvements shall 

be paid solely from the assessments levied by the District. The City agrees to take 

ownership of the Regional Sewer Improvements to the extent said improvements are within 

the boundaries of the City’s certificate of convenience and necessity (hereafter “CCN”) 

and/or within the City’s incorporated boundaries, provided: (i) engineering plans for the 

Regional Sewer Improvements are submitted and approved by the City in compliance with  

City standards and specifications; and (ii) the Regional Sewer Improvements are inspected 

after constructions and accepted by the City in accordance with standard City practice. 

After acceptance by the City, the City agrees that it shall be responsible for the operation 

and maintenance of the Regional Sewer Improvements as a part of its overall sewer 

collection system. The Mayan agrees to file a petition for inclusion of Mayan Tract in 

City’s wastewater CCN with the appropriate state agencies in cooperation with the City 

within 10 days after approval of this Agreement by the San Marcos City Council.  

(f) SEWER SERVICE: The City expressly represents and agrees that it has sufficient sewer 

treatment capacity at its Wastewater Treatment Plant located at 720 River Road, in San 

Marcos, Texas, to properly receive, treat, and legally dispose of, the sewer effluent that is 

projected to be generated by the development of the Mayan Tract (to-wit: +/-1,100 LUEs 

of wastewater flow) and the other areas within the PID; and, that the City will serve the 

Mayan Tract and other area within the PID with sanitary sewer service under the City’s 

Certificate of Convenience and Necessity (“CCN”) No. 20116, issued by the State of 

Texas, provided the property to be served is located within the said CCN. The impact fees 

to be charged for subdivisions platted or service connections made within the Mayan Tract 

and other areas within the PID shall be assessed by City pursuant to the published and 

approved rates in effect as of the date the plat application is filed.  By separate agreement 

with the City, an impact fee credit and/or reimbursement will be provided to the developer 

of the Mayan Tract and other areas within the PID for “oversizing” of the Regional Sewer 
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Improvements in accordance/consistent with the San Marcos City Code, Section 

86.002(a)(3). Impact fee credits or reimbursements will not be provided for Regional Sewer 

Improvements paid for by the PID.  The City agrees that in the event the Mayan requires 

more than 1,100 LUEs of sanitary sewer capacity the City will provide such additional 

service, as and if such additional capacity is available, to the Mayan Tract at the then 

prevailing terms of service. 

(g) SEWER OVERSIZING: The City acknowledges that the development plan for the 

Mayan Tract estimates only 1,100 LUEs of sewer service capacity will be required, but 

that the City desires the Regional Sewer Improvements to be built to be oversized  to serve 

the overall sewer shed within the City’s Sewer Service Area as depicted in page 4 of Exhibit 

“E”. As such the City hereby  agrees to participate in the cost of construction of the 

Regional Sewer Improvements based on their actual cost of construction  pursuant to the 

provisions of San Marcos City Code, Section 86.002(a)(3) (hereafter “City’s Oversize 

Reimbursement Policy”). Pursuant to the City’s Oversize Reimbursement Policy the 

owners of the property within the PID  will pay their pro rata share of the Sewer 

Improvements based on the number of LUE’s of capacity required to serve each respective 

tract in the form of PID assessments levied on each said tact to pay the funding of the pro 

rata cost of said improvements; and the City shall pay only  the additional cost of sewer 

lines of a pipe size larger than necessary to serve the tracts within the PID (the “Oversize 

Cost”). A separate oversize agreement approved by the Mayan and City at the time of 

finalizing construction plans for the Regional Sewer Improvements shall govern the 

reimbursements and contributions to be made by the City to the PID created by the City 

for funding said Oversizing and other matters related thereto.  

(h) EASEMENTS: In connection with the construction of the Sewer Improvements the City 

agrees, subject to approval by its City Council, to use the City’s power of eminent domain 

to acquire any easements reasonably required for the construction, installation, and 

maintenance of the Sewer Improvements to be built pursuant to this Agreement. Mayan 

agrees that it shall convey any easements located within the boundaries of the Mayan Tract 

that are reasonably required for construction of the Sewer Improvements, but the City and 

Mayan agree that Mayan shall have the right to seek acknowledgement of a donation for the 

fair market value of such easements. In the event easements are required to install the Sewer 
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Infrastructure outside of the Mayan Tract, and Mayan acquires said easements, Mayan shall be 

entitled to seek reimbursement for the cost thereof as a part of the allowed costs of the Regional 

Sewer Improvements 

(i) MUTUAL RELEASE: Mayan, City, and Martindale, for the consideration outlined 

herein, hereby release, acquit and forever discharge each other and all other parties, their 

affiliates, subsidiaries, and parents, their representatives, elected officials, servant, agents, 

employees, shareholders, attorneys, risk pool, insurers, officers, directors, managers, 

members, successors, heirs and assigns, of and from any and all claims, demands, damages, 

causes of action, debts, liabilities or controversies of any kind whatsoever, whether known 

or unknown, whether liquidated or unliquidated, on account of or in any way resulting or 

to result from the Claims outlined in this Settlement Agreement. It is further understood 

and agreed that this is a full and final release made to fully and finally compromise any and 

all claims of every nature and kind whatsoever which have been or could have been brought 

by the any of any of the Parties in their various capacities against the any of the other Parties 

as a result of the Claims brought in the Litigation. Additionally, said Claims include, but 

are not limited to, any claims that could and/or were brought in any state court, federal 

court, or any other State and/or City agency. The Parties hereby acknowledge that they will 

receive no more monies or other damages or relief, and are entitled to receive no more 

monies, other damages or relief from any other party, either directly or indirectly, as a result 

of the Claims other than the relief expressly provided for in this Agreement. The provisions 

of any state, federal, local or territorial law or  statute  providing  in substance that releases 

shall not extend to Claims, demands, injuries or damages which are unknown or 

unsuspected to exist at the time, to the person executing such release, are hereby 

EXPRESSLY WAIVED, after full consultation with counsel. Each Party hereby expressly 

waives all immunity from suit and liability from any action brought by a Party hereto 

complaining of breach of this Agreement or for the purpose of enforcing the provisions of 

this Agreement in law or in equity. The Parties agree to file a Joint Motion to Dismiss the 

Interlocutory Appeal within ten (10) days after the Contingencies identified in Article III, 

Section 1, Subsection (a) and (b) have been satisfied. Within ten (10) days after the appeal 

has been dismissed, the Parties agree to submit a joint motion to enter an agreed final 

judgment to the trial court which: (1) confirms the validity of the Annexation Ordinance; 

(2) requires each Party to pay their respective attorney’s fees and costs; (3) disposes of all 
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claims and requests for relief sought by Mayan and Martindale in the Litigation and which 

are released in this Agreement with prejudice; and, (4) requires each Party to comply with 

this Agreement (the “Agreed Judgment”). 

(j) TAX CONSEQUENCES: It is understood and agreed by and between the Parties hereto

and their attorneys that the Parties and their attorney have not relied upon any

representations, express or implied, made by the Parties, their affiliates and subsidiaries, or

any of their representatives, agents, employees, shareholders, attorneys, insurers, officers,

directors, successors and assigns as to the tax consequences of this Agreement, and the

Parties and their attorneys hereby release the Parties, their representatives, agents,

employees, shareholders, attorneys, insurers, officers, directors, successors and assigns

from any and all liability in connection with such tax consequences, if any.

(k) ACKNOWLEDGMENT OF RELEASE: The Parties acknowledge that they have read

the contents of this agreement in its entirety and have consulted with their attorney(s) who

has fully explained said Agreement. The Parties state they understand the contents of the

Agreement and freely approved and executed the same.

(l) SUCCESSION: The terms, provisions, covenants and conditions contained in this

Agreement shall apply to and inure to the benefit of and be binding upon the Parties hereto

and their respective successors in interest and legal representatives, heirs, executors,

administrators, successors and assigns, except as otherwise herein expressly provided.

(m) INTEGRATED AGREEMENTS; MODIFICATION; WAIVER: This Agreement contains

all of the agreements of the parties and cannot be amended or modified except by written

agreement by the parties. No waiver of any of the provisions of the Agreement shall be denied,

or shall constitute, a waiver of any other provision, whether or not similar, nor shall any waiver

constitute a continuing waiver. No waiver shall be binding unless executed in writing by the

party making the waiver.

III. EFFECTIVE DATE OF SETTLEMENT

1) Effectiveness contingent upon future actions: The Parties hereby expressly agree that this

Agreement is being executed: by the Mayan acting with full authority to act by express

resolution of its managers; by the City by the signature of its City Manager, as authorized by its

City Council; and, by Martindale though the signature of its City Manager, as authorized by its
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City Council. As such, the Parties agree that at the time of execution, this Agreement shall have 

been accepted and approved by the majority vote of their respective City Council acting at a 

properly noticed public meeting. Further, the Parties expressly agree that this Agreement shall 

be binding upon each of the Parties,  but that this Agreement shall terminate and be of no 

force or effect on any Party unless on or before October 30th, 2020, the following 

contingencies identified in subsections (a) through (b), below, are fully satisfied:  

(a) ZONING CHANGE: The Mayan’s Zoning Cases are approved by the City Council, so

that the zoning on the Mayan Tract is changed to the zoning districts with the boundaries

as set forth in the applications for the Mayan Zoning Cases (or, if not approved as

submitted, approved in a manner acceptable to the Mayan), which Mayan admits were

finally approved by City on September 15, 2020; and

(b) PUBLIC IMPROVEMENT DISTRICT ESTABLISHED: The Staples Road Public

Improvement District has been created by the City, acting through a resolution adopted by its

City Council pursuant to Chapter 372 of the Texas Local Government Code (the “Code”), as

requested by the Petition, for the purpose of financing the Sewer Improvements and Buffer

Improvements through the issuance of bonds or certificates of obligation to be issued under

Section 372.024 of the Code.

2) Effect of Contingencies being satisfied: The Parties expressly agree that in the event each of

the contingencies set forth in Article III, Section 1, Subsection (a) through (b) are satisfied on

or before October 30, 2020 (hereafter the “Contingent Date”) this Agreement shall be fully

effective and binding on each Party hereto, and may be fully enforced in law or at equity. In the

event all the contingencies are satisfied as set forth in this subsection, each Party shall be

responsible for their respective costs related to the Litigation, and the Parties shall work in good

faith to carry out the intent of the Agreement. Failure of a Party hereto to act in good faith to

carry out the intent of this Agreement shall be considered a breach by such party.

3) Effect of Contingencies not being satisfied: The Parties expressly agree that in the event one

or more of the contingencies set forth in Article III, Section 1, Subsection (a) through (b) are

not satisfied on or before Contingent Date this Agreement shall terminate, and the Parties shall:

(a) File a joint motion to lift the stay and end the abatement in the Litigation at the trial court

and the appellate court informing said courts that the Litigation was not settled and

requesting the courts to resume the judicial process as to all Claims as if the they had not
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been stayed as of the date of the said joint motion is filed; 

(b) Mutually extend all deadlines and toll all limitations for the period of time the Agreement

was in effect through the date it was terminated, so that each Party shall be left, as to the

deadlines and limitations, as they were on the moment the Agreement was signed; and

(c) Notify their respective governing bodies that the Agreement was terminated and that the

Claims will continue to be litigated.

(d) In the event this Agreement is terminated, no Party can use this Agreement, its terms, the

proposed consideration or contingencies, and/or communications regarding the same in the

Litigation, at either the trial or appellate court, and this Agreement and its attachments shall

be subject to Rule 408 of the Texas Rules of Evidence.

THIS AGREEMENT IS EXECUTED ON THIS ____ th DAY OF ______________, 2020 BY: 

[Signatures are on the following pages which may be executed in counterparts] 

THE MAYAN AT SAN MARCOS RIVER, LLC 
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By:__________________________________ 
  Todd Burek, its Manager 

By: __________________________________ 
 Gerald Bennett, its Manager 

By: Lawland Group, LLC, its Manager 

By:_______________________________ 
David L. Earl, its Sole Member 

APPROVED AS TO FORM: 

Earl & Associates, P.C. 

              By:__________________________________ 
  David L. Earl, Attorney at Law for the 
  Mayan at San Marcos River, LLC 

[Remainder of page left blank] 
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  THIS AGREEMENT IS ENTERED INTO THIS ___ DAY OF ______________, 2020 BY: 

THE CITY OF SAN MARCOS, TEXAS 

By:__________________________________ 
  __________________________________ 
  City Manager 

Attested to By: __________________________________ 
 __________________________________ 

         City Secretary 

APPROVED AS TO FORM: 

              By:__________________________________ 
  __________________________________ 
  City Attorney 

[Remainder of page left blank] 
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 THIS AGREEMENT IS ENTERED INTO THIS ___ DAY OF ______________, 2020 BY: 

THE CITY OF MARTINDALE, TEXAS 

By:__________________________________ 
  __________________________________ 
  City Manager 

Attested to By: __________________________________ 
 __________________________________ 

         City Secretary 

APPROVED AS TO FORM: 

              By:__________________________________ 
  __________________________________ 
  City Attorney 

[Remainder of page left blank] 

EXHIBIT “A” 
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Application 
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EXHIBIT “B” 
RESOLUTION 2008-33R 
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EXHIBIT “C” 
ANNEXATION ORDINANCE 
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NOTE - FOR REMAINDER OF ANNEXATION ORDINANCE PLEASE SEE: 

https://www.dropbox.com/s/egaeiyqpc4gno75/City%20Ordinance%202008-16%20re%20Annexation.pdf?dl=0 
  

https://www.dropbox.com/s/egaeiyqpc4gno75/City%20Ordinance%202008-16%20re%20Annexation.pdf?dl=0
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EXHIBIT D 
Proposed Zoning 
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EXHIBIT “E” (page 1) 
Sewer Improvements 
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EXHIBIT “E” (page 2) 
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EXHIBIT “E” (page 3) 
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EXHIBIT “E” (page 4) 
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EXHIBIT “F-1” 
Petition to Create the Staples Road Public Improvement District 
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EXHIBIT “F-2” 
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